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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

On May 3, 2010, AALU submitted comments (Comments) to the Labor 
Department (DOL) and, through it, to the Treasury Department (Treasury) (jointly, the 
Agencies) in response to their joint Request for Information (RFI) published on 
February 2, 2010 (see our Bulletin No. 10-20) regarding retirement plan lifetime 
income options.  The RFI asked for input on a series of questions aimed at determining 
how the Agencies might facilitate such options.  AALU understands that at least 650 
separate comments have been submitted to date by other organizations and interested 
parties.  The Agencies are expected to review the comments and then consider further 
what steps, if any, should be taken.  

 
RFI 

The RFI initially noted the significant trends away from defined benefit pension plans and lifetime 
income options, including participants' reluctance to select such options even when they were offered 
under a qualified retirement plan.  The RFI then asked whether the Agencies should take steps to facilitate 
access to, and use of, lifetime income benefits and whether such steps would enhance the retirement 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-50.pdf
http://www.aaluwr.org/majorrefs/Ref10-50.pdf
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security of participants in retirement plans.  In addition, the RFI asked for responses to a series of 
39 questions dealing with basic information, participant education, disclosure, qualification rules, selection 
of annuity providers and other issues.  For example, the RFI asked about impediments to providing lifetime 
income options and whether annuity options should be required for defined contribution plans.   

AALU understands that the RFI was directed primarily at ultimate regulatory action by the 
Agencies, particularly the DOL; however, the Agencies have not ruled out the possibility of using the RFI 
as a basis for seeking legislative action at a later time.  In this regard, given the detailed rules currently in 
the Internal Revenue Code and in ERISA and the fairly well developed interpretation of those rules (lump 
sum slanted), it is questionable whether the Agencies can take actions that are likely to change substantially 
the relative minimal portion of retirement plan distributions that are premised on lifetime income.  This 
suggests that the RFI likely reflects a preliminary move toward eventual Congressional action seeking to 
mandate lifetime income options in all retirement plans.   

 
AALU Comments 
 
At the outset, the Comments emphasize that AALU and its members strongly share the interests of 

the Agencies in arriving at plausible and sustainable solutions for providing lifetime income after 
retirement for working Americans.  To this end, the Comments strongly encourage the Agencies to 
consider all options for facilitating access to, and use of, arrangements that provide a lifetime stream of 
income after retirement, including requiring all tax-favored retirement plans to offer participants the option 
of receiving their retirement benefits under a lifetime income option and requiring all tax-favored 
retirement plans to provide education about the advantages of lifetime income options. 

 
The Comments also include responses to a number of the specific questions raised by the Agencies 

in the RFI including, but not limited to, the following: 
 

 Question 20 of the RFI asked whether plans should be encouraged or required to provide 
education about the advantages and disadvantages of lifetime income options.  In response, 
AALU commented that all tax-favored retirement plans should be required to provide such 
education.  In addition, AALU suggested that the Agencies should provide a model structure 
for this purpose that, if used by a plan, would not be considered to be investment advice 
under ERISA. 

 
 Question 21 of the RFI asked whether the individual benefit statements provided to 

participants should present their accrued benefits as both an account balance and a lifetime 
income stream of payments.  AALU indicated that, to further educate participants about 
lifetime income options, the benefit statements should include an equivalent lifetime income 
stream of payments.  AALU indicated further that the amount of the lifetime income stream 
should be based on uniform assumptions prescribed by the Agencies and should be 
projected to age 65 to reflect reasonable earnings, but no additional contributions. 

 
 Question 25 of the RFI asked whether any changes should be made to the qualification rules 

to encourage lifetime income options.  AALU initially commented that the laws should be 
changed so that a defined contribution plan should not be subject to the survivor annuity 
rules (i.e., qualified joint and survivor annuity and qualified preretirement survivor annuity 
rules) simply because it offers a lifetime income option.  In addition, particularly with 
respect to some of the new lifetime income products that are being developed, AALU noted 
that it is not clear how a number of the qualification requirements apply to the products.  
The Agencies should specifically address how the qualification requirements apply so that 
plan sponsors would be more willing to include such products in their plans.  In this regard, 
AALU specifically noted IRS PLR 200951039 (see our Bulletin No. 10-19), in which the 
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IRS addressed some, but not all, of the qualification requirements that are 
raised by a new variable annuity contract that provides participants with guaranteed 
withdrawal benefits for a certain period followed by lifetime annuity payments.   

 
 Question 31 of the RFI asked whether there should be any changes to the current standards 

for selecting an annuity provider for distributions from defined contribution plans (currently 
prescribed under DOL Regulation section 2550.404a-4).  AALU commented that the 
Agencies should consider modifying the safe harbor for defined contribution plans.  The 
Agencies should revise the requirement that a plan fiduciary appropriately conclude that, "at 
the time of the selection, the annuity provider is financially able to make all future payments 
under the annuity contract and the cost of the annuity contract is reasonable in relation to the 
benefits and services to be provided under the contract."  Specifically, AALU observed that, 
like the "safest available annuity" standard that applies to annuity contracts for defined 
benefit pension plans, it is not clear how this conclusion by a fiduciary should be reached.  
Currently it seems to focus inappropriately on the plan fiduciary's specific assessment and 
not necessarily on the process or factors to be considered -- a more fitting emphasis for this 
safe harbor. 

 
As mentioned above, over 650 separate comments were submitted to the Agencies, including 

comments by other organizations such as the American Council of Life Insurers, ERISA Industry 
Committee, U.S. Chamber of Commerce, Profit Sharing Council of American, American Society of 
Pension Professionals & Actuaries and the American Benefits Council.  Predictably, the organizations 
representing plan sponsors and employer groups generally opposed requiring plans to offer lifetime income 
options and the organizations representing the insurance industry and employee groups generally were 
supportive of such mandates and other changes to encourage lifetime income options. 

 
AALU will continue to monitor this important review by the Agencies and will report any 

significant developments as the process moves forward.  
 
Any AALU member who wishes to obtain a copy of the RFI and/or AALU's Comments may do so 

through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 
website at www.aalu.org and enter the Member Portal and select Current Washington Report for linkage to 
source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington 
Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

http://www.aalu.org/
mailto:ruselowski@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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